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JURISDICTIONAL STATEMENT

Plaintiffs asserted trademark violations, copyright violations, complete
diversity, and damages exceeding $75,000, giving the district court subject matter
jurisdiction. 15 U.S.C. §1121; 28 U.S.C. §§1338, 1332. (Joint Appendix (“JA”)
37).

The April 13, 2009, order denying costs (Defendants’ Addendum (“DA™)
22-25) was final and appealable under 28 U.S.C. §1921 because the court was left
with nothing to do (and nothing to enforce). Defendants timely moved to
reconsider on April 27 (Record on Appeal Doc. # (“RA”) 169), which was denied
on October 26. (DA 27-29). Defendants timely appealed on November 23, 2009.
(JA 493).

Plaintiffs argued in 1st Cir. Case No. 08-2459 that the November 3, 2008,
dismissal order wasn’t final until the issue of whether to impose costs was
resolved. (Exhibits for Appendix (“EX”") 723-725). To the extent Plaintiffs are
correct, Defendants appeal that order in this appeal, since, by Plaintiffs’ reasoning,
this Court now has jurisdiction over that order. Most circuits hold that voluntary
dismissals are appealable final orders. John's Insulation, Inc. v. L. Addison &
Assocs. Inc., 156 F.3d 101, 107 (1st Cir. 1998).

STATEMENT OF THE ISSUES
Whether the district court abused its discretion in granting Plaintiffs” motion

for voluntary dismissal, and/or in denying Defendants’ motions for costs, to file

1
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under seal, to reconsider, to amend findings, and/or for sanctions.
STATEMENT OF THE CASE

On April 6, 2007, Plaintiffs filed suit in the District of Massachusetts
(“3ABN v. Joy”) accusing Gailon Arthur Joy (“Joy”’) and Robert Pickle (“Pickle”™)
of copyright infringement, trademark infringement, trademark dilution,
defamation, defamation per se, and intentional interference with prospective
economic business advantage. (JA 36, 43, 54).

Plaintiffs refused to produce substantive documents (JA 150-158, 190-191),
stalled the litigation through motions for protective orders (RA 40; RA 74), and
blocked discovery in three other districts.! Defendants vigorously prepared their
defense and were successfully overcoming Plaintiffs’ obstruction of discovery. (JA
9-10, 204-206; EX 643—-648). But after Remnant Publications, Inc. (“Remnant”)
produced documents on September 22, 2008, giving Defendants prima facie
evidence of abuse of process and malicious prosecution against Plaintiffs’ counsel
(EX 700, 546), the case took a marked turn.

Plaintiffs obtained a voluntary dismissal without prejudice to evade
discovery and deprive Defendants of their malicious prosecution claims (EX 608;
DA 8, 10-11), simultaneously seeking to covertly alter the confidentiality order

entered in the case (““Confidentiality Order”) and wrongfully remove critical

1See W.D.Mich. 1:08-mc-00003; D.Minn. 0:08-mc-00007; S.D.IlI. 4:08-mc-
00016.
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evidence from Defendants. (JA 218).

At the district court’s invitation, Defendants filed a motion to impose costs,
which was denied. (RA 130; DA 22-25). Defendants moved to reconsider and
amend findings, which was also denied. (RA 169; DA 27-29). Defendants
appealed. (JA 493).

Subsequently: (a) Defendants discovered that the district court gave sealed
records to a different party than the district court had ordered. (DA 15; RA 212 pp.
3—4). (b) The district judge recused himself. (JA 538). (c) Three Angels
Broadcasting Network, Inc. (“3ABN”) belatedly filed its 2008 Form 990 in January
2010, reporting figures contradicting Walter Thompson’s (“Thompson”) testimony
at dismissal, figures showing 3ABN’s donations from the public still below pre-
June/July 2006 levels. (RA 224 pp. 3—4; RA 224-5 p. 13).

Plaintiffs have threatened Defendants with additional litigation. (EX 692—
694; RA 224-11).

STATEMENT OF FACTS?

Early History

3ABN is a supporting ministry of the Seventh-day Adventist Church. (JA

114). Shelton, 3ABN’s sole remaining co-founder, accused his wife Linda Shelton

’Danny Lee Shelton’s (“Shelton”) tax returns were filed under seal below to
keep them off PACER, not to keep the information confidential. Other documents
are filed under seal because of Plaintiffs’ confidentiality designation.

Defendants refer to these documents here in the same manner as below.

3
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(“Linda”) of “spiritual adultery” in 2004, rapidly divorcing her after she hid his
gun. (EX 475-477, 521-526). Subsequently, public criticism arose as varied
allegations against Shelton came to light. (JA 108; EX 93).

Alyssa Moore’s July 7, 2006, confidential statement accused Shelton of
sexual assault. (EX 94). Shelton retaliated in an August 2006 broadcast that
prompted Pickle to begin investigating Plaintiffs on August 13. (EX 338-340). On
August 14, Pickle obtained Glenn Dryden’s (“Dryden”) May 14, 2003, letter to
3ABN Board chairman Thompson, which warned that Shelton’s brother Tommy
Shelton (“Tommy”’), a 3ABN employee, had molested six boys. Joy obtained this
letter on August 15, and also began investigating. (EX 407; 208-210).

In November 2006, Thompson admitted relying on Shelton’s assertion that
the allegations were all 30 years old, and admitted never contacting Tommy’s
victims as Dryden suggested. (EX 213-216). Yet Dryden’s letter’s “Action Items”
asked Tommy to apologize for deceit and inappropriate behavior to the Community
Church of God (“CCoG”) where Tommy pastored from 1995 to 2000. (EX 208—
210).

Defendants therefore concluded Shelton lied about the age of the allegations,
putting 3ABN at risk of liability if Tommy victimized more boys. (EX 97). About
December 5-6, 2006, Joy and Pickle published reports on Shelton’s cover up. (EX

95-98). This news sickened 3ABN supporters. (EX 336; JA 160).

3Contradictorily, Shelton denied making this accusation. (EX 478-479, 517).

4
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New allegations against Tommy surfaced in Virginia. (EX 99, 344-345).
Shelton televised a tribute to Tommy on December 31, 2006, and threatened legal

action. (EX 346-354, 782; JA 115). In January 2007, Defendants launched

Save3ABN.com to expose Shelton’s gross misconduct, exclusively covering the
pedophilia allegations until January 28. (EX 318-319).

Plaintiffs’ January 30, 2007, cease and desist letter alleged trademark
infringement and defamation per se, with all five defamation examples pertaining
to Tommy’s pedophilia. (EX 102-104). Defendants published an article with
citations to Taubman Company v. Webfeats, 319 F.3d 770 (6th Cir. 2003) and
Bosley Medical v. Kremer, 403 F.3d 672 (9th Cir. 2005), showing that the Lanham

Act doesn’t prohibit Defendants’ use of Save3ABN.com. (EX 8-18).

Plaintiffs filed suit. The case was assigned to a judge with a journalism
degree and experience prosecuting, defending, and investigating characters like
Shelton. (EX 841-849). Plaintiffs filed several of Defendants’ articles, omitting
pages referencing Taubman, Bosley Medical, pedophilia allegations, and perjurious
portions of Shelton’s July 2006 financial affidavit. (EX 1-4, 8-38).

What Plaintiffs Knew About Their Claims
Copyright Infringement

Plaintiffs previously advertised and argued in court that Plaintiffs’

programming isn’t copyrighted, and thus fraudulently registered the Tommy tribute

broadcast before suing Defendants. (EX 547-560).

5
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Defamation Claims

f46(a). Growing number of serious allegations: Thousands of pages of

publicly available webpages in Plaintiffs’ Rule 26(a)(1) materials (most posts not
written by Defendants) support this allegation. (RA 63-2 through 63-13; JA 151
152).

46(g). Board members personally enriched themselves ...: Shelton sued as

an individual, but 3ABN is again paying Shelton’s personal legal expenses. (DA
38; EX 305-306; Sealed Exhibits for Joint Appendix (“SE”) 30-32).

Though 3ABN buys books from Pacific Press Publishing Association
(“PPPA”), 3ABN bought Shelton’s PPPA booklets from Shelton instead (via D&L
Publishing (“D&L”) and DLS Publishing, Inc. (“DLS”)), and later Remnant,
forfeiting roughly a 30% discount. (EX 405-406, 410-414, 420-424; SE 2-3, 11—
12, 22-23). Remnant didn’t even stock these booklets. (EX 420-421). Since
Remnant wasn’t the publisher, Remnant’s payments to Shelton for these sales were
kickbacks. (RA 96-9 p. 3). (See Defendants’ Sealed Supplemental Brief (“SB”) 1).

3ABN paid 3ABN personality Brenda Walsh (“Walsh™) and Linda’s personal
vacation travel. (EX 447-449; JA 185).

Shelton bought a house from 3ABN on September 25, 1998, for $6,139,
selling it one week later for $135,000. (EX 86-88).

f46(g). ... in violation of the Internal Revenue Code: Shelton signed 3ABN’s

1998 Form 990, perjuriously failing to report the 1998 house deal as compensation,

6
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and falsely denying engaging in a §4958 excess benefit transaction, though 3ABN
sold the house at a loss. (DA 46, 56-60).

For 2003, Shelton reported donations of horses as cash at inflated values,
and didn’t file the required Form 8283 and appraisal(s); Shelton tried to corruptly
persuade Linda to do the same for 2004. (EX 267, 280-285, 289; SE 1, 10, 14-16,
21; DA 61-66).

J46(j). Shelton’s personal use of corporate plane: Pickle was but quoting

Judge Rowe’s order in 3ABN’s property tax case. (EX 663—665). Shelton used
3ABN’s jet to obtain marriage counseling. (EX 272, 302-303).

q48(b). Fired whistleblowers: In April 2006, four Trust Services Department

employees reported to 3ABN management Leonard Westphal’s (“Westphal”)
misconduct (sexual harassment, racism, padded expense reports, falsified
timesheet(s), and rage). (EX 574-600; cf. EX 604-607; JA 270). 3ABN
management believed the allegations to be true, but fired the whistleblowers
anyway. (See SB 3).

946(e). 48(c). Lack of board oversight: Thompson’s reliance on Shelton and

failure to contact Tommy’s victims exposed 3ABN to significant liability. (EX

213-216).

48(d). Plaintiffs’ refusal to allow ASI to investigate everything: Seventh-day

Adventist officials believed ASI would investigate everything, including the

pedophilia allegations. (EX 332-335; JA 160). The 3ABN Board voted to limit the

7
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investigation to Shelton’s “legal and moral right to remarry.” (EX 324-327).

950. Divorce and firing of Linda without grounds: Plaintiffs asserted as such

grounds that Linda committed adultery with Arild Abrahamsen (“Abrahamsen”).
(JA 212; EX 493, 499). Thompson admitted he never had evidence of adultery. (EX
498).

Walsh, key witness against Linda, claimed Linda bought plane tickets
against Walsh’s wishes for a trip to Florida to rendezvous with Abrahamsen, and
that Linda’s ticket was used. (EX 456; JA 186). But Walsh herself reserved the
tickets, 3ABN paid for them, Linda’s ticket was never used, and, according to
Shelton, Linda wasn’t in Florida at the time in question. (JA 185; EX 447-449,
660-662, 474).

J50(e). Shelton’s preparing for divorce in 2003: For 2001, Plaintiffs reported

D&L as jointly owned by Shelton and Linda. (DA 47; SE 2-9). Shelton’s 2002 tax
return filed in 2003 reported D&L as a sole proprietorship. (SE 11-13, 17).

50(f). Shelton’s relationship with Murray, and board members: In January

2005, 3ABN director Nicholas Miller (“Miller”’) became “deeply concerned” about
Shelton’s personal affairs, including Shelton’s funneling 3ABN money to Murray
through a third-party non-profit. When Miller didn’t cave to Shelton’s threats,
Shelton forced Miller’s resignation that fall. (EX 178; SE 32-33; JA 272). In
September 2005, Linda accused Shelton of having “sold out God’s worldwide

network for” “O[ral]S[ex],” an allegation Shelton didn’t deny. (EX 609-610).

8
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50(g). Title to Linda’s Toyota Sequoia: The title faxed from the lending

bank shows only Linda’s name on it since February 2003. (EX 218-219).

9146(h). S0(1). Shelton’s perjury, refusal to disclose royalties in divorce-

related proceedings: Shelton’s July 2006 financial affidavit filed in his division-of-
marital-property case failed to report significant royalty and kickback income from
Shelton’s PPPA booklets and other books. (EX 287-288, 410-412, 417; RA 96-9
p- 3; RA 154 p. 3). (See SB 1-2).

Plaintiffs Refuse/Obstruct Necessary Discovery

Plaintiffs asserted defamation per se to transfer the burden of proof to
Defendants, but argued that Defendants should receive no more documents than
Defendants already had. (JA 54, 86, 303; EX 682). Shelton never produced
anything. (JA 273).

Plaintiffs put at issue whether Defendants caused donations to decline, Linda
committed adultery, Shelton enriched himself at 3ABN’s expense, and Shelton
perjuriously omitted assets and royalty income from his July 2006 financial
affidavit. (JA 47-50, 54-55).

Donation Levels

Plaintiffs asserted that donations declined beginning in June/July 2006,
before Defendants started investigating. (JA 81-83; EX 407). However, negative
internet chatter by third parties really began two years earlier, resurging after

Shelton’s controversial March 2006 remarriage. (EX 93). Viewership declined

9
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when SkyAngel dropped 3ABN in April 2006. (RA 80 p. 4). Defendants therefore
had to identify who quit donating and why in order to determine whether
Defendants were the cause. (JA 109; RA 108 p. 4).

After the January 2004 property tax case decision, 3ABN began reporting
sales of Shelton’s books as items given away in exchange for donations, thus
concealing Shelton’s profiting, and artificially increasing donation levels. (JA 105;
EX 85, 264, 239-243, 149-150; DA 48-49). Defendants therefore had to
determine what portion of “donations” was actually sales revenue. (RA 48 pp. 4—
5).

Plaintiffs” massive give-away of Shelton’s book, Ten Commandments Twice
Removed (“TCTR”) in the first half of 2006 boosted “donation” levels while
increasing expenses by nearly $3 million, leaving 3ABN in the red by $2,996,016
for the year. (EX 164, 84; JA 105).

3ABN CFO Larry Ewing (“Ewing”) testified that he monthly charted
donations received. (JA 81). Though a monthly analysis is critical to Plaintiffs’
claims, the only monthly analysis produced was a comparison between 2003 and
2004. (JA 157). Plaintiffs never produced 3ABN’s 2006 Form 990, or documents
pertaining to former donors or to donation and sales totals for 2005, 2006, or 2007.
(JA 196-197, 333; EX 375-387; DA 39-41).

Evidence Against Linda

Plaintiffs previously claimed as evidence: a feloniously recorded phone
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conversation, video of Linda with Abrahamsen, a broadcast from Wisconsin, a
pregnancy test receipt, vacations before and after the divorce, and phone card
phone records. (EX 355, 357-59, 361-362, 460, 499, 507, 523). Though Plaintiffs
promised to reveal their evidence in court, Plaintiffs refused to produce it, citing
irrelevance and the marital privilege. (EX 357, 365; DA 45-46).

Private Inurement, Royalties, & Perjury

Plaintiffs asserted that Shelton’s personal finances were irrelevant, and
encouraged Gray Hunter Stenn (“GHS”) and Remnant to resist Defendants’
subpoenas. (EX 532; JA 129, 532; DA??-RA 67 p. 11).

Because of document fraud allegations against Plaintiffs (EX 178),
Defendants had to challenge whatever documents or facts Plaintiffs produced or
asserted. Defendants therefore subpoenaed documents from Remnant pertaining to
Shelton’s royalties (“Remnant documents”), bank statements from MidCountry
Bank (“MidCountry”) (“MidCountry’s records”)* for accounts owned by DLS,
3ABN, and Shelton, and work papers and tax returns from GHS.5 (EX 72-73, 75).

Plaintiffs fought this discovery. (JA 129).

*MidCountry’s records address whether Shelton’s July 2006 financial
affidavit’s bank balance and income figures are accurate, and whether improper
transfers occurred between 3ABN and Shelton accounts.

SPlaintiffs planned to use GHS auditor Alan Lovejoy (“Lovejoy”) and the
audited financial statements at trial. (EX 677, 263). In 3ABN’s property tax case,
Lovejoy presented figures in a way that hid Shelton’s profiting from book sales,
and 3ABN’s counsel offered to bring the work papers to that court. (EX 269, 298—
301).
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Plaintiffs’ Objectives

Plaintiffs filed suit to silence Defendants’ reporting on any website with a
domain name using the characters “3ABN” (JA 55), and to identify anonymous,
third-party sources and commentators. (EX 310, 313; JA 138, 511).

Instead of seeking injunctive relief as promised (RA 122-2 p. 1), Plaintiffs
bought Defendants’ domain names from Joy’s bankruptcy estate on February 12,

2008. (JA 237). To defeat Plaintiffs’ end run, Save-3ABN.com and 15 other new

domain names were purchased from December 25, 2007, to January 20, 2008. (JA
272-273). From February 25 onward, Defendants referenced and filed articles
from these new websites. (EX 133, 136, 140, 318, 340, 354, 440-441, 468-469,
611-642; JA 152, 157, 160, 188). Plaintiffs wanted to silence these websites too.
(JA 176; EX 747-748).

3ABN converted its Rule 2004 examination of Joy into a deposition for
3ABN v. Joy, seeking information about the new websites, who reported Plaintiffs
to the IRS, and the identity of anonymous sources within 3ABN. (JA 207-208; EX
649-650, 749-778).

Timeline of Discovery-Related Events

The lower court explicitly stated it wanted the case to move along. (JA 87—
88, 499-501, 306, 318). But Plaintiffs had other ideas. (JA 87; EX680).

August 3, 2007: Initial disclosures served. Plaintiffs disclose nineteen
witnesses, including fourteen 3ABN officers and directors, Linda, Defendants, and
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Pickle’s counsel. (EX 48-53). Plaintiffs refuse to produce Rule 26(a)(1) materials.
(EX 56-63).

August 20: Plaintiffs serve written discovery. (JA 273).

September 20: Pickle responds. By this point, Defendants have disclosed
163 witnesses, and produced more than 5,500 emails, and about 7,000 total
documents. (JA 348-350, 190, 181; DA 38).

November 10: After Plaintiffs seek to disqualify Pickle’s counsel, Pickle
enters his appearance pro se. (RA 29 p. 2; RA 31).

November 21: Automatic stay in Joy’s bankruptcy lifted. (RA 122-2 p. 1).

November 29 to December 11: Defendants serve subpoenas on four third
parties, and requests to produce on Plaintiffs (modeled somewhat after Plaintiffs’
requests to produce). (JA 122, 514-515; EX 833-836). Three subpoenas are later
reissued. (JA 129).

December 14: Pickle moves to compel Plaintiffs to produce Rule 26(a)(1)
materials. (RA 35). Court denies Plaintiffs’ request to stay discovery until
Plaintiffs’ not-yet-filed motion for confidentiality order is resolved. (JA 304, 306).

December 18, 2007: Plaintiffs move for confidentiality order, explicitly
reserving issue of relevance and requesting oral arguments, but never request a
hearing. (RA 40; RA 41 p. 3; JA 182).

January 3, 2008: Defendants prepare to expand case by adding parties. (EX
696—699).

13
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January 9: Plaintiffs respond to Pickle’s requests to produce, declaring
everything requested irrelevant, confidential, or privileged. (JA 119-120; cf. DA
38-46). Parties confer for four hours twenty minutes on January 10, and confer
again on January 22. (JA 116).

February 6: Plaintiffs use motion for confidentiality order to stall subpoena
in D.Minn. (RA 63-27 p. 2).

March 10: Lower court orders Plaintiffs to produce non-confidential Rule
26(a)(1) materials, sternly warning against wrongly designating documents
confidential or privileged. (JA 9-10).

March 28: D.Minn. enforces subpoena, ordering that, upon payment from
Pickle, MidCountry produce its records under seal to D.Mass. for review for
compliance with yet unissued confidentiality order. (EX 183-185).

March 28 & April 8: Plaintiffs serve 583 unindexed documents in three
PDF files. All but about 25 pages are publicly available or already in Defendants’
possession. None seem substantive. (JA 150-152, 157; SE 159).

April 17: D.Mass. issues confidentiality order: Materials designated
“confidential” must be non-public trade secret or business information; unilateral
redactions not permitted. (DA 31).

May 5: Defendants file motion to compel Plaintiffs’ ally Remnant in
W.D.Mich. after Remnant asserts royalties are irrelevant. (EX 237; RA 96-9 p. 5).

May 7: Plaintiffs announce they will file a motion to limit scope of
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discovery, and that the discovery schedule “is still very workable.” (JA 138—139).
Lower court extends May 28 deadline for written disovery to June 11, and tells
Plaintiffs they should produce documents responsive to requests to produce that
Plaintiffs don’t object to. (JA 145-146).

May 9: Plaintiffs assert they can provide a summary of document requests
believed to be irrelevant by May 20. (RA 71-3).

May 14: Plaintiffs serve 207 pages of “confidential” Rule 26(a)(1) materials,
including a 72-page, publicly available magazine (Catch the Vision (‘CTV” ")),
seven editions of corporate bylaws (74 pages), and a 39-page employee handbook,
which Defendants had already used for an exhibit in February. (JA 157; EX 172—-
174). Also served was the “confidential” TCTR, with a cover stating that 5 million
are in print. (EX 187, 708; JA 391).

May 15: Due to looming discovery deadlines, Pickle moves to compel
Plaintiffs to produce documents responsive to requests to produce, without
Plaintiffs having identified which documents they think are irrelevant. (RA 61 p.
2).

May 27: Plaintiffs provide schedule for producing documents responsive to
requests to produce. Dates range from June 13 to 27, with privilege log not
produced until July 11. (EX 188-189).

June 4-5: Parties confer. Plaintiffs want motion to compel withdrawn and
offer to draft stipulated extension of deadlines, including June 11 deadline for
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written discovery. (JA 200, 123).

June 6: Plaintiffs concede promised draft will not extend June 11 deadline,
and give notice they will further obstruct third-party subpoenas. (/d.).

June 10: Draft hasn’t arrived. (JA 123). Defendants move for extension of
deadlines. (RA 69).

June 12: After June 11 deadline already passed, Plaintiffs demand motion to
extend deadlines be withdrawn, threatening sanctions. (EX 195-196).

June 13: Plaintiffs produce 199 unindexed pages of schedules and inventory
lists. (EX 375; RA 73 p. 4).

June 16: Plaintiffs use not-yet-filed motion to limit scope of discovery to
stall subpoena in S.D.I11., eight days before GHS’s planned production date. (EX
201-202).

June 20: W.D.Mich. compels Remnant to produce, finding documents
sought to be clearly relevant. (EX 643—-644).

June 20: Plaintiffs produce 1,606 unindexed “confidential” pages, including
287 pages regarding purchases of printing, common office supplies, and office
furniture. (JA 190-191; EX 375-384; RA 73 p. 4).

June 25: Plaintiffs move to limit scope and methods of discovery,’ seeking

Plaintiffs’ suggested time frame of 2001 to January 2007 (JA 126) hinders
discovery of Pete Crotser’s embezzlement (JA 533-534) and the 1998 house deal,
and makes Save3ABN.com’s activities almost exclusively about Tommy. (EX 318—
319). Plaintiffs sought to prohibit discovery about Tommy, but admitted it was
relevant. (JA 130-131, 525).
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in camera review of subpoenaed documents, including MidCountry’s records,
before production to Defendants. (JA 125-127, 132-133).

June 27: Remnant moves to reconsider at Plaintiffs’ behest, citing relevancy
and Plaintiffs’ motion to limit scope of discovery. (EX 388-389; JA 135).

June 27: Plaintiffs produce 1,785 unindexed “confidential” pages, many
being unilaterally redacted. (EX 223, 384—387). Plaintiffs’ June 13—-27 productions
include: 367 pages regarding fixed assets, 989 pages regarding inventory, and 342
pages regarding the terminated whistleblowers. 691 pages are duplicative (up to 5
copies). A significant number are illegible. By Plaintiffs’ admission, 30 of 44
document requests haven’t been responded to. (JA 191, 158). Plaintiffs designate
“employment related information” confidential when Plaintiffs said they wouldn’t,
as well as public filings. (JA 172-173, 247).

July 7: Defendants move to compel GHS in S.D.I1l. (EX 258-261, 788).

July 10: Plaintiffs produce privilege log listing only 12 invoices, reports, and
board meeting minutes. (RA 103-2).

July 28: W.D.Mich. denies Remnant’s motion to reconsider. (EX 645-646).

August 8: Remnant appeals, citing relevancy and Plaintiffs’ motion to limit
scope of discovery. (RA103-3).

August 25-26: Defendants move for leave to subpoena non-privileged
documents from U.S. attorney (to verify or refute Plaintiffs’ claims of IRS

vindication) and Fjarli Foundation (regarding misstatements on Shelton’s July
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2006 financial affidavit about Fjarli Foundation loan). (RA 95). Plaintiffs oppose
on September 8, asserting irrelevance. (RA 97 pp. 1-2).

September 4: Plaintiffs’ counsel represents he opposes motion to extend
discovery deadlines. (EX 480).

September 8: Defendants move to extend discovery deadlines, identifying
84 types of documents Plaintiffs failed to produce. (RA 101; JA 191-199).

September 8: W.D.Mich. denies Remnants’ appeal. (EX 647-648).

September 8: Defendants move for leave to subpoena documents from port
director and Delta Airlines, to determine whether Linda rendezvoused with
Abrahamsen. (RA 98). Plaintiffs oppose on September 22, asserting irrelevance.
(DA 50).

September 11: D.Mass. denies Pickle’s motion to compel without prejudice,
ordering revised document requests served by September 26. Plaintiffs must
respond by October 27. Plaintiffs’ motion to limit scope and methods of discovery
is denied except that all parties must seek leave before issuing subpoenas. Plaintiffs
are chastised for not complying with Fed.R.Civ.P. 34(b)(2)(E)(i) and obstructing
discovery on basis of relevance, including regarding whether Defendants have
caused damages. (JA 204-206).

September 12: MidCountry’s records arrive at D.Mass., and are signed for
by district judge’s docket clerk. (RA 206-2; RA214-12; RA214-13). Defendants
are told they cannot be found; no notice is ever given otherwise. (RA 206 pp. 2—4).
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September 22: Remnant produces documents giving Defendants prima
facie evidence of abuse of prosecution and malicious prosecution against Plaintiffs
and Plaintiffs’ counsel.” (EX 700; JA 248). Case reaches critical juncture.

October 17: Plaintiffs verbally offer to Pickle to settle in order to avoid
discovery expense, and deny they will file motion to dismiss. (JA 267).

October 22: Thompson signs affidavit stating that during week of October
12th, board voted to dismiss suit. (JA 238-239).

October 22: Plaintiffs represent to S.D.Ill. court they will produce on
October 27. Plaintiffs stall subpoena on basis that issues of scope and relevance
remain unresolved. (EX 684-685, 688—689).

October 23: Plaintiffs file motion to dismiss, and notify Defendants that
Plaintiffs will not comply with October 27 deadline. (JA 218-219; EX 608).

October 23: Defendants file emergency motion for hearing regarding GHS
subpoena since discovery deadlines are looming, informing court that Plaintiffs
misrepresented that issues of scope and relevance remain unresolved. (JA 240—
243).

October 30: 37 minutes before the scheduled 3pm status conference,

Defendants finish filing a hurriedly prepared opposition to the motion to dismiss,

"Thompson and Plaintiffs’ counsel asserted that Plaintiffs’ counsel
thoroughly reviewed Plaintiffs’ finances. (EX 394-395, 545). On September 26,
2008, Defendants gave notice that the Remnant documents demonstrate that

Plaintiffs’ counsel knew or should have known that Plaintiffs’ allegations were
false. (EX 546).
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with affidavit and 45 exhibits, totaling 255 pages, just in case the court takes up
that motion. (JA 17, 244, 265).

The Confidentiality Order

The April 17, 2008, blanket Confidentiality Order:

e® Governs all discovery documents, confidential or not. (DA 30).

e Permits post-case challenges to confidentiality designations. (DA 35).

® Requires only non-parties (such as experts) to sign Exhibit A. (DA 34—
35).

® Requires only those who sign Exhibit A to return confidential documents,
within 30 days after the conclusion of all appeals. (DA 37).

re: Spoliation of Evidence

Miller alleged that Shelton ordered the fraudulent alteration of Miller’s
billing records. (EX 178).

Kathy Bottomley alleged that Ewing ordered the destruction of evidence of
state law charitable gift annuity violations. Another source alleged that Ewing
destroyed financial records dated earlier than the year 2000. (EX 585, 135; JA
507-508).

Shelton and Plaintiffs’ counsel asserted that Plaintiffs ordered the destruction
of documents pertaining to the IRS criminal investigation. (EX 394-395, 489—
490).

Plaintiffs destroyed 3ABN World evidence that showed that TCTR and
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Mending Broken People (‘M BP” ) were Shelton’s marital property. Plaintiffs then

spoiled the evidence of spoliation by recreating those issues after Defendants

obtained copies from Michigan. (JA 439-443, 398-399; EX 791-797).

Thompson’s Veracity & Credibility

Defendants raised questions as to Thompson’s veracity (RA 80 p. 15; RA

104 p. 2; RA 113 pp. 2-3; JA 260, 335-336), and drew attention to his

contradictory and false statements:

Thompson had “hard evidence” of Linda’s adultery, giving Shelton the
biblical right to remarry, but “never had” such evidence. (EX 495, 498).
Thompson had evidence that Linda rendezvoused with Abrahamsen in
Florida, but had no proof that trip took place. (EX 359, 473).

Shelton didn’t initiate Shelton’s divorce (but Shelton did). (EX 500, 415).
The state of Illinois thoroughly reviewed 3ABN’s finances (but Judge
Rowe noted: 3ABN refused to produce its Form 990’s). (EX 651-654).

99 ¢¢

The lawsuit “has only one purpose,” “to expose the truth,” and “does
nothing to hide truth,” for “[w]e have nothing to hide.” (EX 494—-495). Yet
Plaintiffs sought permanent impoundment, abusively designated

documents as confidential, and refused to participate in discovery. (RA 2;

EX 372; JA 530-531, 316-317).

Thompson admitted, “T am reporting only what I believe I was told.” (EX 470).
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Case’s Turning Point

The district judge is normally a careful jurist: 4%2 hours was insufficient to
digest a five-page order. (JA 201, 16, 315).

The district judge didn’t have “a good enough handle on the case” on
December 14, 2007, indicated the case had “fall[en] through the cracks” on May 7,
2008, and didn’t have “a handle really on where matters stand” on September 11
regarding disputes going back to January 2008. (JA 310, 137, 315, 320).

When the court took up the dismissal motion in the October 30, 2008, status
conference, Defendants referred to their extensive opposition. The court responded,
“When was that filed?” (DA 6).

Plaintiffs covertly sought to impose the Confidentiality Order’s non-party
return requirements upon parties. (JA 227). Plaintiffs’ counsel’s “only concern”
was Defendants’ malicious prosecution claims, including against counsel, as
demonstrated by his comments about diversity jurisdiction. (DA 10, 12-13).

After the district judge, former colleague of one of Plaintiffs’ counsel® (EX
839-841, 850), heard the situation, he granted the motion,® and ordered the return
of confidential documents conditioned upon whatever the Confidentiality Order

required (although he was unfamiliar with that order’s terms), and the return of

$The district judge previously asked that counselor’s advice twice on the
rules, instead of his own law clerk, when another counselor had taken the lead. (JA
301, 309, 312).

At that point, Plaintiffs’ counsel had spoken 1,090 words, Joy 242 words,
and Pickle 226 words. (DA 5-13).
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MidCountry’s records to “the party that produced” them. (DA 14—17). The sole
dismissal condition was that Plaintiffs refile their claims in the same court, though
the judge understood that Plaintiffs would refile their claims as counterclaims in
state court. (DA 12-14, 17).

Right after dismissal, Plaintiffs’ counsel for the first time “designated” as
confidential subpoenaed documents regarding Tommy’s pedophilia and the
terminated whistleblowers, demanded the surrender of those documents, and
threatened new litigation if Defendants revealed anything. The next day Plaintiffs’
counsel threatened Joy for making a comment based on Joy’s own sources. (EX
692-694, 170).

As the district judge invited, Defendants moved for costs, including
reimbursement for MidCountry’s records, which was denied two days before the
court considered a motion Defendants’ reply depended upon. (RA 130; RA 153; JA
24). Defendants moved to reconsider and amend findings pursuant to Fed.R.Civ.P.
52(b), 59(e), and 60(b)(1)—(3), and moved for sanctions against Attorney Gregory
Simpson (“Simpson”), citing 16 misrepresentations. (RA 169; JA 450—463). These
motions were denied. (DA 27-29). Defendants appealed. (JA 493).

Thereafter, Defendants discovered that MidCountry’s records were
surrendered to Plaintiffs instead of returned to MidCountry. (RA 212 pp. 3—4; JA
435 n.4). In seeking their return to the district court, Defendants cited the ties

between the district judge and Plaintiffs’ counsel, and how the case took a marked
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turn once Defendants gave notice that Defendants had prima facie evidence against
Plaintiffs’ counsel. (RA 213 pp. 10-12). Thereafter, the district judge recused
himself, stating that an objective observer might reasonably question his
impartiality, and making public what had been a secret, that a complaint for
judicial misconduct had been filed. (JA 538).

SUMMARY OF THE ARGUMENT

Under Fed.R.Civ.P. 41(a)(2), the court must ensure that defendants are
protected, but in the underlying case, Plaintiffs, not Defendants, were protected, in
a way that chills free speech and press.

The district court erred in not reading briefs, deciding motions while
unfamiliar with relevant facets of the case, accepting hearsay testimony from a liar,
not conducting a requested evidentiary hearing, and withholding evidence. The
factors to consider under Rule 41(a)(2) were not properly applied. Orders were
internally inconsistent and contained clearly erroneous findings.

Defendants’ property was expropriated and misappropriated, without just
compensation.

ARGUMENT

Standard of Review

Orders pertaining to voluntary dismissals, costs and fees, and sanctions are
reviewed for abuse of discretion. Puerto Rico Maritime Shipping Auth. v. Leith, 668
F.2d 46, 49, 51 (1st Cir. 1981); Mariani v. Doctors Associates, Inc., 983 F.2d 5, 7
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(1st Cir. 1993). An abuse of discretion may arise from a mistake of law, a clearly
erroneous finding of fact, or a failure to exercise discretion. Baella-Silva v. Hulsey,
454 F.3d 5, 11 (1st Cir. 2006); Alamance Indus., Inc., v. Filene’s, 291 F.2d 142, 146
(1st Cir. 1961).

The district judge’s finding that his “impartiality might reasonably be
questioned by an impartial observer” (JA 538), after Defendants drew attention to
his apparent efforts to shield Plaintiffs’ counsel from liability in the orders under
review (RA 213 pp. 10-12), suggests that in this instance a high degree of scrutiny
be applied when examining findings of fact for clear error.

In cases raising First Amendment issues, an appellate court must “make an
independent examination of the whole record” to ensure that there is no “forbidden
intrusion on the field of free expression.” Bose Corp. v. Consumers Union, 466
U.S. 485, 499 (1984) (internal quotation marks omitted). For protective orders
under Fed.R.Civ.P. 26(c), when there has been no finding of good cause, an
independent determination of whether good cause exists is required. Jepson v.
Makita Elec. Works Ltd., 30 F.3d 854, 859 (7th Cir. 1994).

Discussion of the Issues

L. Plaintiffs’ “Accomplishment”: Manifest Injustice
Defendants intended to expand the case by adding 3ABN’s directors as
parties, but delayed. (EX 696—697). Defendants first needed enough evidence to

defeat anti-SLAPP motions. The Remnant documents qualified since they showed
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that Plaintiffs knew or should have known that Shelton had inured himself at
3ABN’s expense through kickbacks and substantial royalties, violating 3ABN’s
own policies. (EX 173-177). (See SB 1-2).

Subsequently: Plaintiffs obtained a dismissal without prejudice. (DA 2). The
clerk’s notes omitted the fact that the return of documents is conditioned upon
whatever the Confidentiality Order requires. (DA 1, 14, 16—17). MidCountry’s
records were surrendered to Plaintiffs instead of being “returned to the party that
produced” them. (DA 15; JA 368). Defendants were denied reimbursement,
hindering their ability to pursue their claims against Plaintiffs. (DA 22-25).
Erroneous findings were inserted into the record. (infra 42—46). Post-dismissal,
Plaintiffs demanded the surrender of all subpoenaed documents, and threatened
contempt proceedings when Defendants reported what they obtained from other
sources. (EX 692—-694).

II. First Amendment Freedoms Threatened

To muzzle Defendants, Plaintiffs will conceivably accuse Defendants of
disclosing in an article a “confidential” document Defendants never received. If
Defendants no longer possess what Plaintiffs actually produced, Defendants cannot
adequately defend. That very prospect has a chilling effect on free speech and
press, as does the threat of contempt proceedings for reporting information
obtained from other sources.

If Defendants no longer possess the documents Plaintiffs abusively
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designated confidential, Defendants cannot adequately petition the government for
redress for Plaintiffs’ abuse of process. (EX 372, 375-383).

Under Fed.R.Civ.P. 26(c), protective orders require that good cause be
shown. Public Citizen v. Liggett Group, Inc., 858 F.2d 775, 789-790 (1st Cir.1988).
Litigants have a constitutionally protected right to disseminate discovery
information absent a valid protective order. /d. at 780-781. Even with a valid order,
the press must be allowed to disseminate the same information it obtains by other
means. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 37 (1984).

The Seattle Times protective order, not the parties, identified in detail the
information covered. Good cause was found in affidavits detailing attacks, threats
of physical harm, and assaults. Id. at 26-27 fn.8, 37. In contrast, in the underlying
case, the blanket Confidentiality Order was issued without a finding of good cause.
(DA 30). The lower court stated, “lawsuits are presumptively public,” and the
Remnant and Westphal documents would have become public record at trial since
they directly address Plaintiffs’ claims. (JA 496, 48-50).

The burden of proof for continued protection for these documents, as well as
for CTV, TCTR, and Plaintiffs’ purchase orders for sticky notes and pens (JA 157;
EX 187, 372), is upon Plaintiffs. Absent that showing, these documents shouldn’t
receive judicial protection. In re Agent Orange Product Liability Litigation, 821
F.2d 139, 145-148 (2d Cir. 1987).

Therefore, in this instance, there is no basis in law for nullifying the
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Confidentiality Order’s post-case challenge provision by imposing its non-party
return requirements upon parties, or for removing the dismissal order’s condition
that the return of documents be pursuant to whatever the Confidentiality Order
requires. (DA 35, 37, 14, 16—-17). Since Plaintiffs never appealed these two orders,
Plaintiffs lack standing to seek such modifications within Defendants’ appeal.

III. Due Process Offended

A. Failure to Exercise Discretion

The district judge is typically a careful jurist. 4%2 hours wasn’t long enough
to digest a five-page order before ruling on an issue. (JA 201-206, 315). But
clearing the docket'® and shielding Plaintiffs and their counsel from liability led
him to depart from his normal practice.

In the October 30, 2008, status conference, Defendants repeatedly referred to
their opposition, affidavit, and 45 exhibits, totaling 255 pages, which they finished
filing 37 minutes before the status conference was scheduled to begin. (JA 17, 265;
DA 6-7, 11, 15). The district judge initially represented that he was unaware of
these filings. (DA 6). He was unfamiliar with the Confidentiality Order’s terms,
and didn’t have a handle on a complex case involving adultery, copyright, perjury,

private inurement, royalties, and trademarks. (DA 16—17; JA 315, 320, 43, 47-53).

'With a background in journalism and investigating characters like Shelton
(JA 841-850), the district judge would have perceived the frivolousness of the
underlying case, and might welcome getting rid of it. But while clearing the docket
may be a convenience to the court, such considerations are secondary. Alamance,
291 F.2d at 145-146.
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Nevertheless, the district judge didn’t schedule a motion hearing, didn’t read
Defendants’ brief, granted the motion midway through the status conference,!!
didn’t give Defendants adequate opportunity to be heard, and cut short the
conference. (DA 20). The court thus failed to exercise the discretion required by
Rule 41(a)(2). Alamance, 291 F.2d at 146.

The court’s order denying costs (DA 22-25): (a) failed to recognize that
most of Defendants” miscellaneous expenses were for copies, as Defendants’
affidavit and memorandum made clear (JA 279; RA 131 p. 2), (b) failed to
reference revised figures in Defendants’ reply and affidavit (JA 339, 354-355), and
(c) was filed two days before a motion to seal that Defendants’ reply depended
upon was ruled on. (JA 24, 324, 344). Five times from December 2008, to July
2009, Defendants informed the court that the Confidentiality Order doesn’t require
parties to return documents. (JA 373-376, 407, 445-447, 462—-463; RA 182 pp. 2—
3, 10-11; RA 190 p. 11). The district judge ruled otherwise on this indisputable
point. (DA 29). All this suggests that none of these submissions were read.

Since the lower court failed to exercise its discretion, the orders at issue must
be reversed.

B. Thompson’s Credibility; Evidentiary Hearing Required

3ABN’s sole “evidence” for its need of dismissal is Thompson’s affidavit,

1At that point, Plaintiffs’ counsel had spoken 1,090 words, Joy 242 words,
and Pickle 226 words. (DA 5-13).
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which cites hearsay assertions by unidentified individuals that the IRS and EEOC
found nothing wrong,'? restoring both 3ABN’s reputation and its donations from
the public. (JA 237-239). Thompson is not the attorney or accountant with
personal knowledge of these matters, making his testimony on these points
inadmissible. (/d.). Fed.R.Evid. 802, 805.

Thompson lacks credibility and veracity. He claimed to have evidence that
Linda committed adultery and went to Florida, and claimed that he didn’t. (EX
495, 498, 359, 473). His testimony regarding a thorough review by the IRS mirrors
his previous false statement about the state of Illinois. (JA 237; EX 651-654).
Given the 1998 house deal, horse donations, kickbacks, evidence within the
Remnant and Westphal documents, and a IRS whistleblower’s claim still being
open in May 2009, Thompson’s assertions of IRS and EEOC-proven innocence are
impossible. (EX 86-88, 280-285, 289, 800). (See SB 1-3).

Despite Thompson’s assertion that the lawsuit’s objectives are achieved,
1-3, 6-10 of Plaintiffs’ prayer for relief clearly haven’t been. (JA 55-56). {{ 4-5
arguably haven’t been either, since there are now 16 times as many Save3ABN
websites as when the case was filed, and Plaintiffs wanted to shut these down too.
(JA 272273, 176; EX 747748, 751-754, T73).

During economic turmoil, Thompson testified that donations were back up

12Since 3ABN apparently never made public the EEOC investigation, much
less its conclusion, its conclusion could have no effect on public reputation. (RA
171 p. 6).
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to pre-June/July 2006 levels. (JA 238, 81-83). Yet Jim Gilley (“Gilley”) around
October 8, 2008, asked for $5 million in donations (over 25% of 3ABN’s reported
2006 expenses) by October 17 (EX 659, 84), the same day Plaintiffs asked to settle
to avoid expense. (JA 267).

Any restoration of 3ABN’s reputation may have been fraudulently obtained:
3ABN publicized Shelton being replaced by Gilley as president, which could easily
boost donations, but 3ABN still reported Shelton as president in later state filings.
(JA 275; EX 656-658, 179).

If there are “issues of fact that cannot be resolved on the papers submitted,”
an evidentiary hearing should be held. McLaughlin v. Cheshire, 676 F.2d 855, 857
(D.C.Cir. 1982).

The district court erred by granting the motion solely on Thompson’s
testimony, without the evidentiary hearing Defendants explicitly requested to
determine (a) what monthly donation levels were, (b) whether insider donations
rather than public reputation affected those levels in 2008, (c¢) whether the IRS
found nothing wrong with Shelton’s house deal, horse donations, kickbacks, and
excessive royalties, and (d) whether 3ABN tainted the EEOC investigation by not
producing the Westphal documents. (JA 264).

C. LR, D.Mass.7.2

The Confidentiality Order mandates seven-days notice before using

documents designated confidential (DA 33), but the dismissal motion was filed
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only seven days before the status conference. (JA 17, 19). Therefore, the only way
Defendants could present the Remnant and Westphal documents to the court was to
request an evidentiary hearing, which they did. (JA 264).

Defendants again sought to present these (and other) “confidential”
documents to the court in connection with their motions for costs, to reconsider
and amend findings, and for sanctions (RA 153; RA 173; JA 450-451), and were
opposed by Plaintiffs (JA 359-364, 413—420), even when much of this material
couldn’t possibly qualify for protection. (EX 372, 375-383, 187, 708).

LR, D.Mass. 7.2 bars the submission of sealed material without first
obtaining leave. Unlike 1st Cir.Loc.R. 11(c)(2), LR, D.Mass. 7.2 does not
safeguard due process by permitting provisionally filing under seal. Since
Defendants couldn’t explicitly describe the documents without also filing that
description under seal (EX 544), the situation was impossible.

District courts shouldn’t exercise any degree of control over the trial record’s
contents, even when requested by the parties, for such control is a “usurpation of
power.” IBM v. Edelstein, 526 F.2d 37, 45-46 (2nd Cir. 1975). Yet LR, D.Mass. 7.2
appears to empower such control when a confidentiality order requires more notice
than time available, and when an adversarial party unfairly uses confidentiality
designations to obstruct submission of substantive documents and arguments. LR,

D.Mass. 7.2 should therefore be modified to permit provisionally filing under seal.
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D. Evidence Withheld

Once Plaintiffs’ request for an in camera review for relevancy before giving
MidCountry’s records to Defendants was denied (JA 132-133, 206), the court
should have given these records to Defendants. Instead, the lower court told
Defendants that MidCountry’s records could not be found, and never gave notice
otherwise. (RA 206 pp. 2—4). The lower court therefore withheld critical evidence
of Shelton’s perjury on his July 2006 financial affidavit and of his private
inurement from Defendants, prejudicing their ability to fairly litigate from
September 12, 2008, onward. (RA 206-2).

Since MidCountry’s records document Shelton’s substantial, unreported
royalty income and manipulation of bank balances, showing the frivolousness of
Shelton’s claims, this evidence goes to the heart of the basis upon which
Defendants’ request for attorney’s fees was denied. (DA 24-25; SE 110). (See SB
1-2).

IV. Fed.R.Civ.P.41(a)(2)

A.  Purpose of Rule

After defendants have responded to a complaint, voluntary dismissal is no
longer a matter of right. The court must make three determinations: whether
dismissal should be allowed at all, whether it should be with or without prejudice,
and what curative terms and conditions should be imposed to protect defendants. 8
Moore’s Federal Practice §41.40[1] (Matthew Bender 3d ed.). Defendants’
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position, not plaintiffs’ position, is what must be protected. LeCompte v. Mr. Chip,
Inc., 528 F.2d 601, 604 (5th Cir. 1976).

When determining whether defendants will suffer legal prejudice (prejudice
to some legal interest, claim, or argument) by granting a voluntary dismissal, courts
consider the following non-exclusive factors: the extent to which the suit has
progressed, defendants’ effort and expense in preparation for trial, plaintiffs’
excessive delay and lack of diligence in prosecuting the action or bringing the
motion, insufficient explanation for the need to dismiss, any undue vexatiousness
on Plaintiff’s part, the duplicative expense of relitigation, and whether the case has
reached a critical juncture. Doe v. Urohealth, 216 F.3d 157, 160 (1st Cir. 2000);
Piedmont Resolution L.L.C. v. Johnston, 178 FR.D. 328, 331 (D.D.C. 1998);
Catanzano v. Wing, 277 F.3d 99, 110 (2d Cir. 2001); 8 Moore’s §41.40[6].

Rule 41(a)(2) dismissals cannot be used to thwart discovery deadlines or as
thinly-veiled attempts to avoid discovery. Greguski v. Long Island, 163 F.R.D. 221,
224 (S.D.N.Y. 1995); In re Exxon Valdez, 102 F.3d 429, 432 (9th Cir. 1996).

B.  Factors Applied to Plaintiffs

These factors clearly rule against dismissal.

1.  Plaintiffs’ Reasons for Dismissal

The lower court erred by dismissing Shelton’s claims when Shelton,
individually, had given no reasons whatsoever for dismissal. Beavers v. Bretherick,
227 Fed.Appx. 518, 522 (8th Cir. 2007). Thompson lacks veracity and credibility,
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and his reasons weren’t credible. (supra 29-31).

Plaintiffs’ counsel asserted as a reason that Plaintiffs’ couldn’t obtain a
“substantial award of damages,” but that is irrelevant since Plaintiffs admit that
wasn’t why they sued. (JA 223; EX 534).

2. Plaintiffs’ Bad Faith and Vexatiousness

Plaintiffs “never had any intention of providing discovery,” but sought “the
advantage of filing [their claims] without having to support them’; this constitutes
“undue vexatiousness.” S.E.C. v. Oakford Corp., 181 FR.D. 269, 271 (S.D.N.Y.
1998). (JA 303). Shelton never produced a thing. (JA 273). 3ABN secretly
predetermined that it would never produce its evidence of Linda’s adultery. (EX
535).

Plaintiffs should have filed their untimely June 25, 2008, scope of discovery
motion no later than 30 days after Pickle served requests to produce on November
29, 2007. (JA 122, 125). Burlington N. &. Santa Fe Ry. Co. v. District Court, 408
F.3d 1142, 1149 (9th Cir. 2005). Plaintiffs then used this untimely motion to delay.
(EX 388-389, 531-533; RA 103-3). And Plaintiffs’ June 16 motion to quash in
S.D.II1. (EX 531-533) was itself 60 days untimely, since the subpoena’s
compliance date was April 17. U.S. ex. rel. Pogue v. Diabetes Treatment Ctrs. of
Am., Inc., 238 F.Supp.2d 270, 278 (D.D.C. 2002).

Plaintiffs’ lone example of a “donor” negatively influenced by Defendants

was a trustor concerned about Defendants’ “documentation.” (EX 42). Therefore,
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Plaintiffs sued in order to infringe upon Defendants’ First Amendment right to
report on and document Plaintiffs’ ethical departures. (JA 236-237). Plaintiffs’ ill-
motive is further evidence of vexatiousness. Jewelers Vigilance Comm., Inc. v.
Vitale Inc., 1997 U.S. Dist. LEXIS 14386, at *7-8 (S.D.N.Y. 1997).

“A finding of good faith on the part of plaintiffs is relevant in evaluating
whether defendant has or will suffer substantial prejudice.” Read Corp. v. Bibco
Equip. Co., 145 F.R.D. 288, 291 (D.N.H.1993). Plaintiffs knew before filing suit
that their claims were frivolous since they knew that their programming isn’t
copyrighted (EX 547-557), that Shelton privately inured himself through house
deals, kickbacks, and excessive royalties (EX 86—-88) (See SB 1-2), and that
Shelton perjuriously omitted 2006 royalty income from his financial affidavit. (EX
287-288). (See SB 1-2). Plaintiffs never sought a preliminary injunction, knowing
that case law was against them. (EX 13—14). Plaintiffs sought to hide the
baselessness of their claims by omitting key pages from Defendants’ articles. (EX
14, 8-38). Plaintiffs denied their long-held position that Linda’s alleged Florida
rendezvous with Abrahamsen was evidence of adultery. (DA 50; RA 113 pp. 4-6;
EX 359, 456, 499; JA 186). Plaintiffs told the court they had top secret “proprietary
and trade secret” Rule 26(a)(1) materials: the widely distributed C7TV and TCTR!
(JA 167, 157; EX 187). Plaintiffs declared irrelevant discovery pertaining to an
alleged IRS vindication, and then used that unsubstantiated vindication as

justification for dismissal. (RA 97 pp. 1-2; JA 237-238).
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Parties must confer in good faith to narrow the issues before filing motions.
LR, D.Mass. 7.1(a)(2). Instead, Plaintiffs filed for dismissal without conferring
with Defendants, six days after denying that Plaintiffs would file such a motion,
when the 3ABN Board had already voted to dismiss. (EX 537-543, 666; JA 238—
239, 267-268). Plaintiffs’ bad faith prejudiced Defendants since Defendants had to
address so many issues in their hastily prepared opposition. (JA 249).

Plaintiffs moved for dismissal seven days before a scheduled status
conference, hoping Defendants wouldn’t have enough time to adequately respond,
and leaving too little time to comply with the Confidentiality Order’s seven-day
notice requirement before filing the Remnant and Westphal documents. (JA 17, 19;
DA 33). Plaintiffs never gave explicit notice that they were attempting to alter the
Confidentiality Order’s terms regarding post-case challenges and return of
documents, hampering Defendants’ and the court’s recognition of that fact.

3. Lack of Diligence Litigating Case

Plaintiffs’ only offensive maneuvers were serving written discovery on
August 20, 2007, failed attempts to get mirror images of Defendants’ hard drives,
two subpoenas seeking identities of anonymous third-parties, and a deposition of
Linda that never occurred. (JA 273; RA 33; EX 53, 308-317).

Plaintiffs abandoned or never pursued their claims pertaining to the
pedophilia allegations, Shelton’s divorce, and copyright and trademark
infringement. (EX 103; DA 45-46; JA 43, 49-53, 271). A preliminary injunction
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was never sought. Injunctive relief was never sought as promised. (RA 122-2 p. 1).
The promised motion to compel disclosure of Defendants’ sources was never filed;
the promised demand for supplementation of written discovery was never served.
(JA 138, 101).
4. Lack of Diligence in Bringing Motion
Plaintiffs professedly intended to pursue only their financial allegations. (JA
164). But Plaintiffs knew from July 2007 onward that even these allegations were
doomed, as Defendants published about Shelton’s horse donations, house deal,
perjury, and Remnant royalties. (EX 611-642; RA 96-11 pp. 45-65; JA 257). Not
until Remnant produced incriminating documents on September 22, 2008, and
Defendants gave notice that Defendants now had a basis for counterclaims of
misuse of process and malicious prosecution, only then did Plaintiffs finally file
their motion to dismiss. (EX 700, 546).
S. Plaintiffs’ Motion a Ploy to Evade Discovery
Plaintiffs gave avoidance of discovery as a reason to end the case. (JA 267).
Upon filing their dismissal motion, Plaintiffs announced that they would disregard
the court-ordered production date of October 27, 2008, even though Plaintiffs had
the previous day led a court and Defendants to believe otherwise. (EX 608, 684—
685, 688—-689).
6. Defendants’ Effort and Expense in the Case
Within the First Circuit, an 11-page docket sheet with eighty-five entries
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demonstrated sufficient effort and expense that a Rule 41(a)(2) dismissal without
prejudice was denied. Boyd v. Rhode Island Dep’t of Corrections, 206 F.R.D. 36,
37-38 (D.R.I. 2001). In comparison, 3JABN v. Joy at the time of dismissal had a 20-
page docket sheet with 128 entries. (JA 1-20).

Plaintiffs’ obstructionism forced Defendants to file four motions to compel,
and two motions seeking leave to serve four subpoenas. (JA 6, 10-11, 15-18).
Through November 13, 2008, Defendants filed about 384 exhibits, counting
subparts. The extensive litigation in the related cases in Illinois, Michigan, and
Minnesota' involved filing hundreds of pages and over 170 exhibits. (RA 63-28
through RA 63-33; RA 81-2 p. 121 through RA 81-9; RA 96-9 through RA 96-11).

Defendants aren’t made of money, and don’t have millions of dollars at their
disposal. (JA 233). Defendants cannot maintain time-consuming, expensive, and
extended legal battles with Plaintiffs, fighting to obtain any and every document
requested, only to have Plaintiffs dismiss without prejudice.

7. Duplicative Expense

Since Plaintiffs accomplished none of their objectives, moved to dismiss in
order to evade liability and remove incriminating evidence from Defendants, and
immediately threatened more litigation (JA 55-56, 218; DA 8, 10-13; EX 692—
694), and since Defendants have yet to pursue their claims, litigation is far from
over. Yet without diversity jurisdiction (DA 12—13) and the transfer of discovery

and favorable rulings, there will be considerable duplicative expense.
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8. Late in the Case; Critical Juncture
Given Plaintiffs’ obstruction of discovery, the case’s discovery phase
constituted a major portion of the case. Once Remnant produced its documents on
September 22, 2008, giving Defendants a solid basis for counterclaims that could
survive an anti-SLAPP motion, the case had reached a critical juncture. (EX 700;
JA 258).
C. Dismissal Conditions
Curative conditions that would protect Defendants from duplicative expense,
exhaustion of limited resources, spoliation of evidence, and deprivation of legal
rights include:
e® Dismissing with prejudice.
e Allowing use of discovery in future actions between the parties. Lopez v.
Ross Stores, Inc., 2006 U.S. Dist. LEXIS 83069, at *9 (S.D.Tex. 2006);
Bready v. Geist, 85 F.R.D. 36, 38 (E.D.Pa. 1979).
® Requiring Plaintiffs’ consent to favorable rulings regarding case
impoundment, form of electronic discovery, confidentiality, and scope of
discovery. LeBlang Motors, Ltd. v. Subaru of Am. Inc., 148 F.3d 680, 686
(7th Cir. 1998); Lopez, supra, at *3—4, 9.
As a matter of law, the district court erred in granting a dismissal without
prejudice in order to deprive Defendants of their malicious prosecution claims (DA
8, 10—13), since that deprivation “constitutes legal prejudice.” In re Sizzler
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Restaurants Intern. Inc., 262 B.R. 811, 821-822 (Bankr.C.D.Cal. 2000); Selas
Corp. v. Wilshire Oil Co., 57T FR.D. 3, 6 (E.D.Pa. 1972); Kappa Publishing Group,
Inc. v. Poltrack, 1996 U.S. Dist. LEXIS 3844, at *4 (E.D.Pa. 1996).

Whether or not Plaintiffs might be sued for malicious prosecution isn’t “a
factor which ought seriously to influence our decision here ... because it is not
entirely relevant under the standards for deciding a motion for voluntary
dismissal.” Selas, 57 ER.D. at 5 n.2; In re Sizzler, 262 B.R. at 823.

Dismissal with prejudice preserves Defendants’ legal rights, and avoids
irremediable injustice. Selas, 57 F.R.D. at 7.

The sole dismissal condition imposed, that Plaintiffs refile their claims in the
same court, was a nullity because the court understood that Plaintiffs would refile
their claims in state court anyway if Defendants lacked diversity jurisdiction when
suing Plaintiffs’ counsel. (DA 12-14, 17 (“[W]e’ll have to ... see how that plays out
and in what court.”)).

“The court may not impose conditions on the non-moving party to protect
the plaintiff from the consequences of the dismissal.” 8 Moore’s §41.40[10][b].
There is no authority to do so. Cross Westchester Dev. Corp. v. Chiulli, 887 F.2d
431, 432 (2d Cir. 1989). Therefore, the lower court could not condition dismissal
upon the return of Defendants’ discovery, including MidCountry’s records, when
the Confidentiality Order called for no such return. (DA 14-15, 30-35).

Three individuals have accused Plaintiffs of destroying or altering
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documents. (EX 135, 178, 585). Plaintiffs admit ordering such destruction. (EX
394-395, 489-490). 3ABN World evidence was destroyed, and evidence of that
spoliation was spoliated. (JA 439-443; EX 791-797). The protection of evidence is
therefore of utmost importance when crafting dismissal conditions to protect
Defendants.

D.  Costs, Expenses, and Fees

Plaintiffs objected to paying even 1¢ of Defendants’ costs. (JA 282—-299).
Plaintiffs should not have it both ways. Plaintiffs should either dismiss their
complaint with prejudice, or compensate Defendants for their reasonable costs,
expenses, and fees. Kappa, supra, at *6.

But imposing costs is not entirely curative: While avoiding duplicative
expense, it cannot cure the deprivation of Defendants’ malicious prosecution
claims (with their potential for punitive damages), or the prejudice of opposing an
anti-SLAPP motion without MidCountry’s records.

In denying Defendants’ motion for costs (and the collateral motion to file
under seal), the lower court made clearly erroneous findings which warrant these
orders’ reversals if a reversal of the dismissal order doesn’t moot these issues.

1.  Sole Condition Not Curative

The lower court asserted that ‘@ny potential legal prejudice” was already

addressed by requiring Plaintiffs to refile their claims in the same court. (DA 24,

italics added). But this does nothing to cure the prejudicial deprivation of
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Defendants’ malicious prosecution claims. (DA 8). The court understood Plaintiffs
would refile their claims as counterclaims in state court anyway (DA 12-13, 17),
resulting in the potential loss of favorable rulings and considerable duplicative
expense.
2. Error re: Expenses

The court erroneously found that none of Pickle’s miscellaneous expenses
($4,614.09) and mileage ($993.62) were attributable to costs for copies. (DA 22—
24). $3,534.59 alone ($3,682.50 — $147.91) of “miscellaneous expenses” is clearly
identified as the cost of obtaining MidCountry’s records. Seven other entries,

99 ¢¢

totaling $104.80, are marked “copying,” “copies,” or “photocopies.” Another $5.95
1s identified as the cost of obtaining copies of articles. (JA 279). Part of the mileage
expense was clearly identified as attributable to obtaining digital copies of 3ABN’s
1,757-page tax case record, which was used in filings in the underlying case. (JA
352-353; EX 294-301, 548-557).
3. Error re: “Nothing in the Record”
The lower court stated:

There is nothing in the record to suggest that the

plaintiffs filed this suit simply to harass, embarrass, or

abuse the defendants or that they sought to increase their

COStS ...

(DA 24-25). Yet Defendants’ opposition to Plaintiffs’ motion to dismiss, with its

many citations to the record and exhibits, does more than merely suggest such, and
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EAN 13

Plaintiffs admit that such briefs contain Defendants’ “usual litany of complaints”
filed in “several” federal districts. (JA 248-259, 425).

Even if Defendants never filed that opposition, similar briefs, or supporting
affidavits and exhibits, the lower court’s finding would still be clearly erroneous:
Shelton never produced a single document in discovery, let alone documents
pertaining to royalties. (JA 273). 3ABN refused to produce documents pertaining
to (a) monthly donation levels for 2005, 2006, and 2007, (b) donors who stopped
giving due to Defendants’ reporting, and (c) Linda’s adultery, all basic elements of
3ABN’s case and requested by Defendants. (Id.; EX 375-387; JA 49-50, 54-55;
DA 38-46). Absent the production of these basic documents, the only plausible
finding 1s that Plaintiffs never intended to litigate their case, filed suit to harass,
embarrass, and abuse, and purposely increased costs by obstructing necessary
discovery in four judicial districts.

The record contains findings that Plaintiffs (a) produced documents without
indexes, violating Fed.R.Civ.P. 34(b)(2)(E)(i), (b) wrongly declared relevant
documents irrelevant (including documents regarding “whether the plaintiffs have
actually been damaged by the alleged statements,” i.e. documents regarding former
donors), (¢) should permit inspection of the part not objected to (Fed.R.Civ.P. 34(b)
(2)(C)), and (d) filed suit because “obviously, they’re trying to back you down for

some reason,” and as “a nice public way of refuting” Defendants’ reporting about
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Shelton’s cover up of Tommy’s pedophilia.® (JA 204-205, 145; EX 675, 678).

As a matter of law, the lower court erred by setting aside these findings

without their being clearly erroneous. Fed.R.Civ.P. 52(a)(6).
4. Relevance of Remnant Documents

Similarly, the court erred as a matter of law in finding that the Remnant
documents were not relevant (DA 24), without also finding that the previous
finding that these documents were clearly relevant, a finding that survived appeal
(EX 643-648, 802-810), was clearly erroneous.

As a matter of law, the court’s finding of irrelevance is impossible, since
whether or not the Remnant documents disclose payments to Shelton, either way,
they incriminate or vindicate Shelton in regards to the inurement, royalty, and
perjury allegations in Plaintiffs’ complaint. (JA 48, 50).

Moreover, the April 13 and 15, 2008, orders contradict each other: The court
found on April 13 that evidence of abuse of process and malicious prosecution are
relevant to a motion for costs under Rule 41(a)(2), but two days later found that the
prima facie evidence of such within the Remnant documents is irrelevant. (DA 24—
25; JA 24) Because of this inconsistency, the court’s findings cannot stand. Todd v.
Corporate Life Ins. Co., 945 F.2d 204, 208 (7th Cir. 1990).

Clearly, Defendants attempted to file the Remnant documents prior to

BBRegarding one of Plaintiffs’ claims: “That’s not going to get to a jury.”
“They cannot be successful in their case ....” (EX 673-674).
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dismissal, but could not: Remnant produced the documents on September 22, 2008.
(EX 700). Plaintiffs filed their October 23 dismissal motion just seven days before
the October 30 status conference. (DA 17, 19). Defendants immediately gave
Remnant the seven-day notice the Confidentiality Order requires. (EX 781). For
the very first time, Remnant informed Defendants by mail received on October 27
that Remnant was not the designator of confidentiality. (EX 701).

5. Restriction of Fed.R.Civ.P. 41(a)(2)

The lower court found that Rule 41(a)(2) is restricted by 28 U.S.C. §1920,
but cited no applicable authority. (DA 23). Yet attorney fees, an expense not listed
under §1920, may be imposed under Rule 41(a)(2). Puerto Rico, 668 F.2d at 51.
(JA 322-323).

The lower court also restricted Rule 41(a)(2) by the American Rule, citing,
and adopting the language of, Blackburn v. City of Columbus, 60 FR.D. 197, 198
(S.D. Ohio 1973). (DA 24-25). Blackburn relied upon Smoot v. Fox, 353 F.2d 830,
832-833 (6th Cir. 1965). But Smoot concerned a voluntary dismissal with
prejudice, and explicitly allowed for attorney fees for dismissals without prejudice,
without requiring a finding of bad faith. /d.

Attorney fees are not awarded absent statutory authority or other factors.
Blackburn, 60 F.R.D. at 199. But Blackburn ““ignores the fact that Rule 41(a)(2) has
the same force as any statute of the United States. 28 U.S.C. § 2072,” and thus

constitutes statutory authority apart from the American Rule for awarding
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attorney’s fees. GAF Corp. v. Transamerica Ins. Co., 665 F.2d 364, 369 n.16 (D.C.
Cir. 1981); Yoffe v. Keller Industries, Inc., 580 F.2d 126, 129 n.9 (5th Cir. 1978).
Good faith, however, is simply irrelevant to an award of
attorneys’ fees or the imposition of any other “terms and
conditions” under Rule 41(a)(2). ... the purpose of the rule is to
protect defendants from undue prejudice or inconvenience
caused by a plaintiff’s premature dismissal.
GAF, 665 F.2d at 369.

Dismissal is “typically” conditioned upon payment of defendant’s expenses,
“usually” including reasonable attorneys’ fees, to “compensate the defendant for
the unnecessary expense that the litigation has caused.” Marlow v. Winston &
Strawn, 19 F.3d 300, 303 (7th Cir. 1994); Cauley v. Wilson, 754 F.2d 769, 772 (7th
Cir. 1985).

Therefore, the lower court erred as a matter of law in restricting Rule 41(a)
(2) by §1920 and the American Rule. Further, expenses incurred by pro se
defendants would, if represented, be a part of attorney’s fees. If 42 U.S.C. §1988
allows for imposing out-of-pocket expenses as part of attorney’s fees,'* Rule 41(a)
(2) should as well, if necessary to protect Defendants. Otherwise, if expenses can
never be imposed, the lower court shouldn’t have explicitly invited Defendants to
request reasonable attorney’s fees, costs, and expenses. (DA 16—18).

Defendants also demonstrated to the lower court that, in this instance, costs,

expenses, and fees could be imposed under 28 U.S.C. §1927 and the court’s

“Palmigiano v. Garrahy, 707 F.2d 636, 637 (1st Cir.1983).
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inherent powers, as well as under Rule 41(a)(2). JA 337-339).
V.  Expropriation and Misappropriation

Attorneys must make available to former clients upon request client files,
including “all investigatory or discovery documents for which the client has paid
the lawyer’s out-of-pocket costs.” Mass.R.Prof.C. 1.16(e)(3).

Therefore, by virtue of payment of the cost of obtaining discovery
documents, clients formerly represented (even if now pro se) acquire an ownership
interest in those documents. Otherwise, the attorney still owns them. Therefore, a
pro se litigant, as both attorney and client, must certainly acquire ownership
interest in discovery documents upon payment of costs.

Upon Defendants’ payment of $3,682.50, MidCountry (without restrictions)
provided copies of its records pertaining to accounts owned by DLS, 3ABN, and
Shelton. (EX 137-138; RA 206-5). The Confidentiality Order didn’t prohibit this
discovery. (DA 30-35).

DLS and 3ABN never objected to MidCountry’s production of its records.
(EX 183). A court found Shelton to lack standing to object on their behalf. (JA
357-358; RA 185 pp. 4-5). Plaintiffs admitted that the records are “of
MidCountry,” not of Plaintiffs, and were “supplied to Defendants.” (JA 2218).
United States v. Miller, 425 U.S. 435, 440-443 (1976).

Defendants never got to see these records because of Plaintiffs’

obstructionism. (EX 183—185). The district court professed to not know where they
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were, never gave notice otherwise, ordered them returned to “the party that
produced” them despite the Confidentiality Order not requiring, surrendered them
to Plaintiffs instead, and denied reimbursement to Defendants, without even
reading Defendants’ briefs. (DA 15, 22-24, 30-35, 6; RA 206 pp. 2—4; JA 160,
405).

And yet, once Plaintiffs’ request that the court conduct an in camera review
before giving these records to Defendants was denied, the court should have given
them to Defendants. (JA 132, 133, 206). Ordering them returned to MidCountry
without a basis in law or equity, and denying Defendants reimbursement,
constituted expropriation. Surrendering them instead to Plaintiffs, without any
advance notice whatsoever, constituted misappropriation.

The taking of Defendants’ property prevents the use of MidCountry’s
records in court to establish the extent of Shelton’s private inurement and perjury.
If this benefits the public by enabling 3ABN’s broadcasts to continue without
harm, the Fifth Amendment was violated by denying Defendants just
compensation. If the taking is instead for private use, the Fifth Amendment was
violated by taking Defendants’ property without “due process of law.”

VI. October 26, 2009, Order on Motions to Reconsider,
to Amend Findings, to File Under Seal, and for Sanctions

A. Error re: Fed.R.Civ.P. 52(b)

Defendants moved to amend clearly erroneous findings regarding the
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Remnant documents’ relevancy, Defendants’ total copying costs, the restriction of
Rule 41(a)(2) by 28 U.S.C. §1920, whether anything in the record suggests abuse
of process or malicious prosecution, and whether “any potential legal prejudice”
was already addressed. (JA 402—407). Without explanation, the lower court found
that Fed.R.Civ.P. 52(b) was “clearly inapplicable” to such a motion. (DA 28 n.1).

The district court erred as a matter of law, since “[t]he purpose of [Rule
52(b)] motions to amend is to correct manifest errors of law or fact.” Fontenot v.
Mesa Petroleum Co., 791 F.2d 1207, 1219 (5th Cir. 1986). As the record existed on
April 13, 2008, all of these findings were manifest errors. (EX 643—644; DA 17; JA
370-371, 379-380, 322-341).

B.  Motion for Sanctions

Attorneys must make reasonable inquiry before making or denying factual or
legal contentions, and may not file or later advocate papers that make or deny
factual contentions which do not have evidentiary support, unless specifically so
identified. Legal contentions must be warranted by existing law or by a
nonfrivolous argument for modifying or reversing existing law. Fed.R.Civ.P. 11(b).

Rule 11 sanctions, even an award of attorney fees, are based upon an
objective standard of reasonableness, and, unlike sanctions pursuant to the court’s
inherent powers, do not require a finding of bad faith. Violations “might be caused
by inexperience, incompetence, willfulness, or deliberate choice.” Cruz v. Savage,

896 F.2d 626, 631, 634 (1st Cir. 1990).
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In a racial discrimination case, an attorney inadvertently added a single word
to a quotation from an affidavit in a brief, turning a statement that on its face had
nothing to do with race into one that did. He was sanctioned for “not verifying the

29 46

accuracy of the alleged quotation,” “not promptly withdrawing it when the error
was pointed out,” and “put[ting] before the Court a false piece of evidence.”
Jenkins v. Methodist Hosps. of Dallas, Inc., 478 F.3d 255, 263 (5th Cir. 2007).
The lower court found that “all of the [sixteen] disputed assertions fall
within the bounds of permissible zealous advocacy, and none are sufficiently
problematic to warrant the imposition of sanctions.” (DA 29). Thus, the court
found the disputed assertions problematic, only not problematic enough. The
question therefore turns on how problematic the assertions really were.
Defendants’ motions for reconsideration asserted that Plaintiffs fraudulently
misrepresented the Remnant documents’ relevancy, the substantiveness of
Plaintiffs’ productions, the scope of Plaintiffs’ allegations, the timing of

Defendants’ discovery efforts, and the reason Defendants’ subpoenas issued from

other courts.” (JA 399-402). Defendants argued, inter alia, that the Remnant

5The lower court noted that in Puerto Rico, dismissal conditions were not
imposed where both sides alleged discovery abuse. (DA 23). This suggests why
Simpson persistently misrepresents Defendants’ discovery efforts.

But Puerto Rico is inapposite since it noted that the defendants had not
alleged that they would be precluded from asserting any claims, and much of their
discovery was relevant to a pending suit. 668 F.2d at 50-51. Here, no discovery is
currently transferable, and Defendants are stripped of their malicious prosecution
claims.
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documents are relevant and should be filed, and that Plaintiffs increased
Defendants’ costs by improperly obstructing discovery. (JA 394-395, 408—410,
412).

In response, Simpson asserted that Shelton’s kickbacks from Remnant for
booklets published by PPPA (JA 489-492; EX 406) were “perfectly proper royalty
payments,” re-advocated the earlier misrepresentations by declaring them
“demonstrably accurate,” and falsely asserted that Defendants had not explained
the bearing of documents referred to in a new motion to file under seal. (JA 413,
415-416, 429). These fallacious assertions, with each of the incorporated, re-
advocated misrepresentations, were deemed problematic by the lower court.

Since these misrepresentations went to the heart of the issues of the motions
for costs, to file under seal, for reconsideration, and to amend findings, they went
beyond being merely problematic and constituted a fraud upon the court.

1. Remnant Documents

The Remnant documents contain conclusive evidence of kickbacks,
excessive royalties at 3ABN’s expense, manipulation of bank accounts, perjury on
Shelton’s financial affidavit, and an issue of interest to the IRS. (See SB 1-2).
Simpson has the Remnant documents, and thus knows this is true. (EX 799). He
clearly intended to deceive the court and thwart justice by declaring the documents
irrelevant and mischaracterizing the kickbacks as royalties.

The lower court could not determine to what degree Simpson’s prevarication
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concerning the Remnant documents was problematic without reviewing the
Remnant documents as Defendants explicitly requested. (JA 451).

2. Defendants’ Discovery Efforts

Simpson knew or should have known that (a) Defendants’ original

subpoenas of GHS, Remnant, and MidCountry issued from D.Mass. before
Plaintiffs” December 18, 2007, motion for a protective order, (b) Defendants
reissued these subpoenas from the proper districts at Plaintiffs’ counsel’s behest,
and (c) Pickle’s requests to produce pre-dated Plaintiffs producing their very first
document. (JA 128-129, 305). Nevertheless, Simpson deceived the court by
asserting that Defendants expanded their discovery efforts only after not finding
“help among the Plaintiffs’ relevant documents,”'¢ and issued subpoenas from other
districts to avoid contending with Plaintiffs’ motions for protective orders. (JA
284-286). Consequently, the lower court erroneously found that nothing in the
record suggested that Plaintiffs tried to increase Defendants’ costs by purposely
obstructing necessary discovery, and refused to amend that finding. (DA 24-25, 28
n.2).

3. Documents’ Bearing

Defendants had explained the bearing of the additional documents needing

sHere, Simpson specifically asserts that Pickle’s November and December
2007 requests to produce constituted such an expansion after 3ABN’s incomplete
June 2008 production of corporate records and tax filings! (EX 372, 375, 384—
387).
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to be filed under seal (RA 171 pp. 5-7; JA 399, 401, 406), and then explained it
thrice more (JA 448, 452; RA 179 pp. 6-10), but the lower court adopted
Simpson’s fallacious misrepresentation as its finding. (DA 29).

C. Order Internally Inconsistent

Defendants moved to reconsider on the basis of Simpson’s fraudulent
misrepresentations. (JA 399-402, 408—409). The court declined to do so. Yet since
the court simultaneously found Simpson’s misrepresentations problematic, it
should have reconsidered its previous orders. (DA 28-29).

The order declined to reconsider solely on these very general grounds:
“Defendants make no argument, and present no evidence, that was not either raised
previously or should have been raised previously.” (DA 28).

Two earlier submissions Defendants’ memorandum cited, RA 149 and 161,
which the lower court gave evidence of not having previously considered (JA 13),
are of interest. These submissions explained how the Remnant documents
constitute prima facie evidence of abuse of process and malicious prosecution. (JA
324, 370-371, 383-385). By asserting that Defendants had already raised such
arguments, the October 26, 2009, order acknowledges that something in the record
does suggest abuse of process and malicious prosecution. The court’s earlier
finding to the contrary (DA 24-25), therefore, is clearly erroneous, and yet the
court declined to amend.

The October 26 order suggests that if the documents pertaining to the new
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motion to file under seal had been offered in connection with the original motion
for costs, they might have been accepted. (DA 29). Yet the court inconsistently
declined to reconsider its rejection of the Remnant documents, which had been
offered in connection with that motion for costs. (RA 153).

Because of these internal inconsistencies, the October 26 order cannot stand.
Todd, 945 F.2d at 208.

D. Newly Discovered Evidence

“Defendants make no argument, and present no evidence, that was not either
raised previously or should have been raised previously.” (DA 28). Yet, as
Defendants plainly pointed out (JA 395-399, 435-437), (a) Plaintiffs’ admission in
Plaintiffs’ appellees’ brief didn’t exist before March 23, 2009, (b) Defendants
didn’t previously have the missing SABN World issues because Plaintiffs repeatedly
refused to produce them, and (c) Shelton’s recordings mischaracterized Dryden’s
Action Items as a letter, preventing Defendants from understanding that Shelton
was referring to the Action Items.

The lower court’s finding that evidence created on March 23, 2009 (EX
726), should have been presented before briefing for the motions for costs and to
file under seal was completed on December 29, 2008 (JA 22-23) is clearly
erroneous, giving further evidence that Defendants’ submissions weren’t read, and
Defendants’ arguments and evidence weren’t considered. Therefore, the rejection

of the third line of proffered evidence, arguably more discretionary under other
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circumstances, should not be shown deference.
1. Plaintiffs’ March 23, 2009, Admission

Defendants’ appellants’ brief cited the voluminous record to show that
Plaintiffs filed a frivolous suit in bad faith, vexatiously multiplied proceedings, and
engaged in abuse of process. (RA 171-3 pp. 8-38, 50-52, 55-58, 64). Plaintiffs’
March 23 appellees’ brief tacitly admitted that there was nothing in the record to
rebut Defendants’ many citations. (EX 726). Therefore, the lower court’s April 13,
2009, finding that there was nothing in the record that suggests abuse of process or
malicious prosecution (DA 24-25) must be clearly erroneous.

2. 3ABN World Issues

3ABN refused to produce copies of its widely distributed 3ABN World
magazine. (DA 40). When Simpson asserted that issues from 2005 onward were
available on 3ABN’s website, Pickle specifically requested the three missing 2004
and 2005 issues on June 25, 2008, stating, “Please produce these documents.” (EX
222, 369). Simpson would not.

Pickle requested copies from the public on September 23, 2007, scoured the
internet, and searched the Minnesota library system, all in vain. (EX 832; JA 443).
Not till January 20, 2009, were copies obtained from a university in Michigan.

The September and November 2004 3ABN World issues prove that Plaintiffs
conspired to destroy, and refused to produce, evidence that MBP and TCTR are

Shelton’s marital property, since they existed before Shelton’s divorce. (JA 398—
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399). Thus, Shelton perjuriously omitted those books and royalties from his July
2006 financial affidavit, a matter put at issue in Plaintiffs’ frivolous complaint. (JA
48, 50). Plaintiffs conspired to obstruct discovery of these missing issues, thus
increasing Defendants’ costs. (EX 287-289; JA 48-50).

3. Shelton’s Recordings

Plaintiffs testified that Plaintiffs’ donation levels declined after June/July
2006. (JA 81-83). Defendants’ widely distributed December 2006 report of
Shelton’s cover up of Tommy’s pedophilia sickened 3ABN supporters. (EX 95-98,
336).

But did Thompson give Dryden’s 2003 Action Items to Shelton? When
Shelton asserted that the pedophilia allegations were 30 years old, did Shelton
know the Action Items asked Tommy to apologize to the CCoG for “deceit and
inappropriate behavior” occurring between 1995 and 20007 (EX 208-210).

Shelton’s recordings provide the answer: Shelton cites a “letter” by Dryden
referring to a bill and the statutes of limitations, points covered in the Action Items.
(EX 209-210). Therefore, Plaintiffs knew Defendants’ reports of Shelton’s cover
up were accurate, and Plaintiffs’ claims regarding a donation decline in 2006 were
retaliatory and malicious.

Evidence has been considered newly discovered even when already in a
litigant’s possession when timing, sheer volume of documents, and

incomprehensibility prevented its being proffered before. Perez v. Volvo Car Corp.,
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247 F.3d 303, 318-319 (1st Cir. 2001). Defendants received Shelton’s recordings
after June 2, 2008 (EX 789), and were puzzled as to why Shelton referred to two
different letters when Dryden had sent but one. (EX 789). Plaintiffs’ blitzkreig in
three federal districts the summer of 2008, the mass of unindexed, non-substantive
documents Plaintiffs produced that June, preparing motions seeking leave to file
subpoenas due to Plaintiffs’ obstructionism, and reading through the voluminous
record in preparation for Defendants’ first appeal, prevented earlier recognition.

E. The New Motion to File Under Seal

The lower court denied Defendants’ motion to file under seal because: (a)
The materials, if subject to the Confidentiality Order, should have already been
returned to Plaintiffs. (b) The documents’ relevance was unclear. (¢) Defendants
had not shown that the information was newly discovered and could not reasonably
have been submitted with the original motion. (DA 29).

1. Confidentiality Order

Only non-parties must sign Exhibit A, and thus, only non-parties must return
confidential documents (within 30 days after all appeals). (DA 34-35, 37). There
was therefore no legal or factual basis for denying Defendants’ motion on the
grounds that the documents should have already been returned.

2. Documents’ Relevance ‘“Unclear”

Three times Defendants clearly explained the documents’ relevance, and put

Simpson’s assertion to the contrary at issue in Defendants” motion for sanctions.
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(RA 171 pp. 5-7; JA 448, 452). That the lower court adopted Simpson’s assertion
as its finding while simultaneously finding that same assertion problematic makes
the order internally inconsistent. Thus, the court’s findings cannot stand. Todd, 945
F.2d at 208.

3. Showing re: Being Newly Discovered or
Not Reasonably Submitted Earlier

a. Purchase Orders for Printing

This factor is inapplicable. There is no legal basis for requiring evidence that
clarifies newly discovered evidence to also be newly discovered, or for requiring
Defendants to make this showing.

Defendants made fairly clear: these otherwise worthless purchase orders for
printing, the earliest ones 3ABN produced, merely limit the latest authorship date
for articles within the newly discovered 3ABN World issues. (DA 50-51; JA 399).
(See SB 3). LR, D.Mass. 26.6(a) prohibited their being filed any earlier.

After Shelton completed his original T7CTR manuscript, Shelley Quinn
rewrote it. (EX 740-741). Shelton divorced on June 25, 2004. (EX 415). According
to these purchase orders, the September 2004 3ABN World article referencing
TCTR was written by about July 20. (See SB 3). Thus, the TCTR manuscript must
be Shelton’s marital property. (EX 287-288; JA 48, 50).

b. DVD of Plaintiffs’ Confidential Discovery

Defendants’ detailed, unrebutted analyses of these “confidential” documents,
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in affidavits, memoranda, and oral argument asserted abusive confidentiality
designations, no indexing, and non-substantiveness. (JA 156157, 190-191, 519—-
520, 253; RA 80 p. 3). On September 11, 2008, the lower court adopted these
analyses in part by finding that Plaintiffs violated Fed.R.Civ.P. 34(b)(2)(E)(1) by
not providing indexes. (JA 205).

Defendants cited these abuses in connection with Defendants’ motion for
costs. (JA 322, 335, 350). Clearly, these abuses drastically increased Defendants’
costs and showed that Plaintiffs filed suit without intending to pursue their claims
or participate in discovery. But since these analyses were unrebutted, and partially
adopted by the court, why would the documents themselves need to be filed?

But the April 13, 2009, order that set aside the September 11 finding without
a finding of clear error, was not the only reason why Defendants proffered the
CD/DVD containing Plaintiffs’ “confidential” productions. Defendants made clear
that they were thereby preparing to assert their legal rights under {7 of the

9 ¢

Confidentiality Order to challenge Plaintiffs’ “confidentiality” designations.
c. Westphal Documents
Caught by surprise by Plaintiffs’ motion to dismiss with only seven days till
the October 30, 2008, status conference, and hampered by Plaintiffs’
confidentiality designations, Defendants requested an evidentiary hearing in order

to present the Westphal documents to the court. That request was not considered.

Plaintiffs used confidentiality designations to shield highly relevant
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information from the lower court’s review, and it should not have assisted Plaintiffs
in that effort. Jepson v. Makita Elec. Works Ltd., 30 F.3d 854, 860 (7th Cir. 1994).

F. Plaintiffs’ Fraud, Misrepresentation, Misconduct

In the First Circuit, misconduct under Fed.R.Civ.P. 60(b)(3) includes
“[flailure to disclose or produce materials requested in discovery,” whether
“accidental,” “evil, innocent or careless.” Neither a “nefarious intent or purpose,”
nor a showing that the result would be different, is required. Anderson v. Cryovac,
Inc., 862 F.2d 910, 923, 924 n.10 (1st Cir. 1988).

The standard regarding Plaintiffs’ fraud is “colorable claim,” not “smoking
gun.” Pearson v. First NH Mortgage Corp., 200 F.3d 30, 35 (1st Cir. 1999).

Plaintiffs repeatedly opposed the Remnant documents being filed by
intentionally misrepresenting their contents. (JA 360, 416). Therefore, it must be
presumed that this misconduct substantially interfered with Defendants’ ability to
fairly litigate, and that relief is justified; Plaintiffs never rebutted this presumption
as required. Anderson, 862 F.2d at 924-926.

Plaintiffs’ intentional failure to produce missing 3ABN World issues,
documents pertaining to Linda’s alleged adultery, Shelton’s royalties, former
donors, and monthly donation levels results in a similar rebuttable presumption that
relief was justified.

CONCLUSION

For the facts and arguments outlined above, Joy and Pickle hereby seek
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reversal of the order(s) under appeal: (a) Outright denial of the motion to dismiss
as to one or both Plaintiffs. (b) To the extent that dismissal is not denied, that
dismissal be with prejudice and include curative conditions that preserve evidence,
protect Defendants and their claims, prevent exhaustion of Defendants’ resources,
do not revoke | 7 of the Confidentiality Order, and do not impose the
Confidentiality Order’s non-party return requirements upon parties. (c¢) Permit the
filing of exhibits that Plaintiffs designated confidential. (d) Impose sanctions

against Plaintiffs’ counsel.
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Respectfully submitted,

Dated: December 13, 2010 s/ Gailon Arthur Joy. pro se
Gailon Arthur Joy, pro se
P.O. Box 37
Sterling, MA 01564
Tel: (508) 499-6292
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s/ Robert Pickle, pro se
Robert Pickle, pro se
1354 County Highway 21
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Fax: (206) 203-3751

63



Case: 09-2615 Document: 00116146576 Page: 73 Date Filed: 12/13/2010 Entry ID: 5511404

CERTIFICATE OF COMPLIANCE

This brief complies with the type-volume limitation of Fed. R. App. P. 32(a)
(7)(B) because this brief and the supplemental sealed brief contain a total of 13,982
words, excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)

(111).
This brief complies with the typeface requirements of Fed. R. App. P. 32(a)

(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this brief
has been prepared in a proportionally spaced typeface using OpenOffice 3.2.1 in

14pt Times.
Dated: December 13, 2010
s/ Bob Pickle
Bob Pickle
CERTIFICATE OF SERVICE

I, Bob Pickle, hereby certify that on December 13, 2010, I served a copy of
the accompanying appendix and appendix exhibits on the following represented
parties by way of First Class U.S. Mail, postage paid, and a copy of this brief on
the same via the ECF system:

M. Gregory Simpson
Attorney for Danny Lee Shelton, individually,
and Three Angels Broadcasting Network, Inc.
Meagher & Geer
33 South Sixth Street, Suite 4400
Minneapolis, MN 55402

I also hereby certify that I served a copy of this brief and addendum via the ,
with five paper copies of the accompanying appendix and appendix exhibits, on the
Clerk of the Court of Appeals by way of First Class U.S. Mail, postage paid.

Dated: December 13, 2010
/s/ Bob Pickle
Bob Pickle

64



Case: 09-2615 Document: 00116146576 Page: 74 Date Filed: 12/13/2010 Entry ID: 5511404

No. 09-2615

IN THE

UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT

THREE ANGELS BROADCASTING NETWORK, INC.,
an Illinois Non-Profit Corporation;
DANNY LEE SHELTON,
plaintiffs-Appellees,
\A

GAILON ARTHUR JOY; ROBERT PICKLE,

defendants-Appellants.

On Appeal from the United States District Court
for the District of Massachusetts
Case No. 07-40098

DEFENDANTS’ ADDENDUM — PAGES DA 001-DA 066

GAILON ARTHUR Joy, PRO SE RoBERT PICKLE, PRO SE
P.O. Box 37 1354 County Highway 21
Sterling, MA 01564 Halstad, MN 56548

(508) 499-6292 (218) 456-2568



Case: 09-2615 Document: 00116146576 Page: 75 Date Filed: 12/13/2010 Entry ID: 5511404

DEFENDANTS’ ADDENDUM
TABLE OF CONTENTS
Doc. # |Date Filed [ Doc. Description (& pages selected if not all) .......... Page #
Judgments, decisions, rulings, or orders appealed from
10/31/08 |Electronic Clerk’s Notes for
Oct. 30, 2008, status conference .........cceeeeeevvevvveennnnnn.. DA 001
129 | 11/03/08 |Order diSmMISSING CASE ....cevuvvrreeirreeeririeeerireeeeereeeennens DA 002
141 11/28/08 |Transcript of Nov. 30, 2008, status conference .......... DA 003
166 | 04/13/09 |Order denying motion for COStS ........cccvveerrveercreeernenns DA 022
04/15/09 |Electronic order denying motion to file under seal ..... DA 026
193 | 10/26/09 |Order denying motions for reconsideration,
motion to amend, and motion for sanctions ................ DA 027
Other items from the record
60 04/17/08 |Confidentiality order ............ccceveevviiieeciiieeeiieee e DA 030
Short excerpts from the record
1-5 | 04/06/07 |“Individually” after Shelton’s name
from plaintiffs’ civil cover sheet (p. 1) ...cccvvvveveeeennnn. DA 038
27 08/27/07 |Joy’s statement re: disclosing everything
to plaintiffs, from Joy’s memorandum re:
form of electronic discovery (p. 2) .ooeeveevevvviieeeeeennnne DA 038
63-20 | 05/15/08 |Pickle’s requests to produce served
upon 3ABN (pp. 34, 8) ceeeeeeeeeeeee e DA 038
63-24 | 05/15/08 |3ABN’s responses to Pickle’s requests to
produce (pp. 2, 5-7, 9-10, 12—13, 17-18) ...ccvveueeeeee. DA 039
63-25 | 05/15/08 | Shelton’s responses to Pickle’s
requests to produce (pp. 19-20) ...oeevevvveeviiieeeiieeee, DA 045
63-31 | 05/15/08 3ABN’s 1998 Form 990, demonstrating perjury
and private inurement (pp. 2-3, 5-6) .eeeeerireeecrieenen DA 046
81-3 | 07/09/08 |Note 14 from 3ABN’s 2001 financial statement
re: purchases of Shelton’s books (p. 18) ........cc.ee........ DA 047
63-31 | 05/15/08 |Note 14 from 3ABN’s financial statements
for 2002 to 2006 re: purchases of Shelton’s
books (pp. 15, 19,23, 28,33) e DA 047




Case: 09-2615 Document: 00116146576 Page: 76 Date Filed: 12/13/2010 Entry ID: 5511404

Doc. # |Date Filed [Doc. Description (& pages selected if not all) .......... Page #
63-31 | 05/15/08 |Part of detail from 3ABN’s 2003 and 2004 financial
statements showing change of accounting for
sales of Shelton’s books (pp. 18, 20, 22, 24) .............. DA 048
81-4 | 07/09/08 |Royalty payments from Remnant’s 2000 to 2006
Form 990’s (pp. 23, 27, 29, 32, 35, 38, 42) ..ccuoe........ DA 049
110 | 09/22/08 |Plaintiffs reverse position by declaring Florida trip
irrelevant, from plaintiffs’ opposition to defendants’
motion to serve subpoena on Delta Airlines and
POrt director (P. 3) weveeveeeeiieeeiieeee e DA 050
171 | 04/27/09 |Pickle’s affidavit for reply for defendants’
motion to file under seal (pp. 5—7) ceveveeeevvveeecrireene. DA 050
Statutes, rules, regulations, etc.
First Amendment ..........cccooeieieiiiiniieiniieciceeee e DA 052
Fifth Amendment ...........ccccoooviiiiiniiiie e, DA 052
17 U.S.C. §301: Abolition of common law copyright
on Jan. 1, 1978, except for sound recordings ............. DA 053
26 U.S.C. §6104(d)(1): Form 990 open to
PUDLIC INSPECLION ...oevieiiiiiieiiiie e, DA 053
28 U.S.C. §1920: Taxation of coSts .......cccvvreeeeeunnnnn.. DA 054
28 U.S.C. §1927: EXCESSIVE COSLS ..vvvrreeeeeirrreeeeeennnee. DA 054
28 U.S.C. §2072: Fed.R.Civ.P. same force
as any federal statute ..........c.cccoeeviiiiiiiieeiee e, DA 055
IRS instructions for 1998 Form 990 (pp. 1,
9-11, 27): §4958 excess benefit transactions ............. DA 056
IRS instructions for 2003 Sched. A (pp. 1, 5) ............. DA 061
IRS instructions for 2003 Form 8283 ......................... DA 063
IRS instructions for 2006 Form 990: related
organizations (pp. 1, 35-36) ..cccovveeeiiiieiieeeieee e DA 067
225 ILCS 460/2(f), 4(a): Charitable organization’s
financial filings open to public inspection .................. DA 070
720 ILCS 5/14: Eavesdropping statute ....................... DA 071
ORS 128.670(1), (6): Charitable organizations
must file with Attorney General .............cccoeeevveeennnen. DA 073
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ORS 192.005(5): Such filings are public record ........ DA 073
ORS 192.420(1): And are open to public inspection .. DA 074

Fed.R.Civ.P. 26(c)(1): Protective orders ..................... DA 074
Fed.R.Civ.P. 34(b)(2)(C): Must permit
inspection of part not objected t0 .........cccvvveeireennnnne. DA 075

Fed.R.Civ.P. 34(b)(2)(E)(1)—(i1): Must be indexed ...... DA 075
Fed.R.Civ.P. 37(b)(2): Sanctions for not

obeying diScovery order ..........cccoevvveeeeiiieeeciiieeeiieee DA 076
Fed.R.Civ.P. 41(a)(2): Voluntary dismissal ................. DA 077
Fed.R.Civ.P. 52(a)(6): Setting aside findings .............. DA 077
Fed.R.Civ.P. 52(b): Motion to amend findings ........... DA 077
Fed.R.Civ.P. 60(b): Grounds for relief ....................... DA 078
Fed.R.Evid. 802: Hearsay inadmissible ...................... DA 078
Fed.R.Evid. 805: Hearsay within hearsay .................. DA 078
LR, D.Mass. 5.1(e): Removal of papers ..................... DA 079
LR, D.Mass. 7.1(a)(2): Conferring in good faith ........ DA 079
LR, D.Mass. 7.2: Impounded materials ...................... DA 079
LR, D.Mass. 26.5(c)(5): Definition of parties ............ DA 080
LR, D.Mass. 26.6(a): Nonfiling of discovery ............. DA 080
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Subject: Activity in Case 4:07-cv-40098-FDS Three Angels Broadcasting v Joy, et al., Order on Motion
to Dismiss

From: ECFnotice@***

Date: Fri, 31 Oct 2008 09:52:58 -0400

To: CourtCopy@***

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy
permits attorneys of record and parties in a case (including pro se litigants) to receive one free
electronic copy of all documents filed electronically, if receipt is required by law or directed by
the filer. PACER access fees apply to all other users. To avoid later charges, download a copy
each document during this first viewing. However, if the referenced document is a transcript,
the free copy and 30 page limit do not apply.

United States District Court
District of Massachusetts

Notice of Electronic Filing

The following transaction was entered on 10/31/2008 at 9:52 AM EDT and filed on 10/30/2008

Case Name: Three Angels Broadcasting v Joy, et al.,
Case Number: 4:07-cv-40098
Filer:

Document Number: No document attached

Docket Text:

Electronic Clerk's Notes for proceedings held before Judge F. Dennis Saylor, IV: Status
Conference held on 10/30/2008. Case called, Counsel and dft's pro-se appear for status
conference, Court hears arguments of counsel re: motion to dismiss, Court rules
granting [120] Motion to Dismiss without prejudice; The Court orders dismissal with
conditions stated on the record, Any renewed claims brought by plaintiff shall be
brought in this division in the District of MA. as ordered on the record, Court orders all
confidential documents returned, All subpoenas are ordered moot, Records in
possession of Mag. Judge will be returned, Court orders any motion for costs to be
filed by 11/21/08. Order of dismissal to issue, (Court Reporter: M. Kusa-Ryll.)(Attorneys
present: Simpson,Pucci/Dft's Joy and Pickle - Pro se) (Castles, Martin)

4:07-cv-40098 Notice has been electronically mailed to:
John P. Pucci pucci@***, chr